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The Climate 



The Climate 

State Action Toward Creating Health Insurance Exchanges, as of March 1, 2012  



The Case 

 The state of Florida is the primary plaintiff along 

with 25 other states, the NFIB, and private 

individuals 

 District Court invalidated the entire law 

 Appeals Court held mandate unconstitutional 

but held that the mandate is “severable” from 

the rest of the law 

 Supreme Court agreed in November of 2011 to 

hear oral arguments in the case 



The Claims 
1. The Individual Mandate  



The Claims 
1. The Individual Mandate  

The Commerce Clause Arguments 

Not purchasing insurance is “inactivity”, and 

regulating inactivity is a slippery slope 

  

Everyone uses or will use health care, and the 

mandate is necessary for system to function 



The Claims 
1.  The Individual Mandate 

The Court needs to decide: 

 If the individual mandate is a valid 

use of Congress’ Commerce Power 

 If the Necessary and Proper Clause 

makes it a valid exercise of the 

Commerce Power 

 And/or does the penalty constitute a 

tax, making it subject to Congress’ 

Taxing Power 

 



The Claims 
2.  The Medicaid Expansion 

Estimated Increase in Medicaid Enrollment and Spending in 2019, Relative to Baseline  



The Claims 
2. The Medicaid Expansion 

The Arguments 

The expansion is so significant, it amounts to 

coercion, and given the significant role 

Medicaid plays states do not really have a 

“choice” to not participate 

  

The expansion is an appropriate exercise of 

Congressional Spending Power, and 

conditional funding has always been a part of 

the choice to participate in Medicaid  



The Claims 
2.  The Medicaid Expansion 

The Court needs to decide: 

• Is this use of the Congressional 

Spending Power “coercive” 

• If so, does the rest of the law 

need to be struck down 



The Claims 
3.  Severability 



The Claims 
3. Severability 

The Arguments 

If the mandate is struck down, the whole law 

should be struck down (and the same is true 

for the Medicaid expansion) 

  

If the mandate is struck down, only those 

pieces of the ACA directly related to it should 

be struck down 



The Claims 
3.  Severability 

 

 

 

The Court needs to decide if the 

individual mandate is unconstitutional 

and if so: 

 Should the entire law be stricken 

 Should the pre-existing condition and 

health status rating provisions be 

stricken, but the rest of the law upheld 

 Should everything but the individual 

mandate be upheld 

 



The Claims 
4.  The Anti-Injunction Act (AIA) 



The Claims 
4.  The Anti-Injunction Act (AIA) 

The Court needs to decide: 

 If the individual mandate 

penalty is a tax 

 How the AIA impacts its 

ability to rule on the case 



What happens next? 

Depending on the ruling; 

• Enact state-level insurance 

regulations to expand coverage 

• Enact state-level incentives—or 

penalties—to encourage 

Kansans to get health insurance  

• Implement health reform 

provisions 
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